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BEFORE THE COURT OF CIVIL JUDGE:::UDALGURI:::ASSAM 

       Present:  Mr. R Lal, AJS 

Title Appeal 01/2016 

1.  Abdul Rahim 

2. Mamiran Sesa 

3. Abdul Jalil 

4. Abdul Khalil 

5. Abdul Rahman, 

6. Abdul Kadir 

7. Aiton Nesa…….Appellants. 

  -Vs- 

          Shahful Ali……Respondent. 

 Date of Argument: 04.11.2016 

 Date of Judgment: 11.11.2016 

Advocate for Appellants: Mr. M C Narzari 

 Advocate for Respondents: Mr. P Sutradhar 

Cases referred: 

      

JUDGMENT 

1. This is an appeal under Section 96 CPC against the judgment and decree dated 

14.12.2015 passed by the learned Munsiff, Udalguri in TS No. 03/2012. The 

appellants/plaintiffs contended that the learned Munsiff erred in law and failed 

to correctly apply the facts to the law in civil suit and reached a wrong 

conclusion. It has been pleaded that the plaintiffs came to know of the namjari 

done by the defendants only in March 2012 and therefore the conclusion arrived 

at that the suit is time barred is incorrect and  liable to be interfered with.  

 

2. Case of the plaintiffs: The suit land measuring 8 bighas, 4 kathas and 15 lechas 

marked by dag Nos. 212, 471, 473, 474, 486, 487, 489, 528 and 525 of periodic 

patta No. 26 at Majurchuba under Orang mouza original belonged to one 

Azimuddin Bepari and after his death devolved upon to his son Abdul Mataleb. 
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Abdul Mataleb died on 13.01.2011 and the appellants/plaintiffs being his son 

and daughters have inherited the property. 

 

3. The plaintiff admits that on 08.03.1996, Abdul Mataleb had executed a power of 

attorney in favour of the defendant and had granted him right to possess and 

cultivate the Kha schedule land and since then the defendant is in possession of 

the Kha schedule land. It is the case of the plaintiffs/appellants that in March 

2012, the defendant forcibly occupied the “Ga” schedule land and thereafter 

when enquiry was made, it was found by the plaintiffs/appellants that the 

defendants have mutated the “Kha” schedule and “Ga” schedule land in his 

name long back in 1999.  

 

4.  The grievance of the plaintiffs is that the defendant has forcibly occupied the 

“Ga” schedule land. The plaintiffs/appellants have also asserted that since 

transfer of property cannot be done on the basis of power of attorney, 

declaration of right over the entire suit land (Kha + Ga) and recovery of 

possession of Ga schedule land be granted. Prayer has also been made for 

cancellation of namjari, permanent injunction and other consequential relief.  

 

5. On institution of the suit, summons was issued and served upon the defendant. 

The defendant filed the written statement and contested the suit by cross 

examining the plaintiff witnesses and also leading evidence. The defendant 

pleaded that plaintiff number 1 had executed a khatcha sale deed on 

22.02.1996 and sold 1 B 3 K land to his (defendant) father on consideration of 

Rs 19000/. It has been pleaded that as the land was in the name of Abdul 

Mataleb i.e. the father of plaintiff No.1, the said Abdul Mataleb to confirm his 

assent to the sale executed a power of attorney transferring the possession and 

other rights in favour of the father of the defendant.  It has been also pleaded 

that on 13.12.1996,  plaintiff No. 1 again sold 2 B 3 K land out of Kha schedule 

for consideration of Rs 35,000/ by an unregistered sale deed and this time too, 

Abdul Mataleb gave his approval by executing a power of attorney infavour of 

the father of the defendant. Thus two power of attorney was executed by Abdul 

Mataleb in favour of the father of the defendant. It has been canvassed that 

based on the khatcha sale deeds, the two power of attorney and actual 

possession, the defendant got his name mutated over the 4 B 1 K land in 1999 

and it is the case of the defendant that as the suit has been filed after 14 years 
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of mutation and about 16 years of possession, the suit is time barred and liable 

to be dismissed.  

 

6. Based on rival pleadings, the learned Munsiff framed seven (7) issues. Both 

sides led evidence. At the end of the trial, after considering the evidence on 

record the learned Munsiff passed the impugned judgment dismissing the suit. 

 

7. The first question that needs to be answered is whether the suit was barred by 

limitation or not. This question would answer issue numbered 2 & 4. This would 

also answer whether the suit is maintainable. There is no cross appeal and the 

engaged rival counsels have submitted that the only ground to decide in this 

appeal is whether the suit is barred by limitation or not.  

 

8. In this context it is pointed out that while in the pleadings the plaintiffs claimed 

that they came to know of the namjari in favour of the defendant in the year 

2012 but while facing the cross examination, Abdul Rahim (PW1), who is also 

the plaintiff No. 1, clearly admitted that on 22.02.1996 he had sold 1 bigha 3 

kathas land to the defendant by an unregistered sale deed and PW1 further 

admitted that on 13.12.1996 he had executed another khatcha sale deed 

transferring 2 bighas, 3 kathas and 2 lechas land to the defendant. This vital 

witness was confronted with some documents and he was constrained to admit 

that he had executed two unregistered sale deeds and that his father had issued 

two powers of attorney, whereby the possession of the land was handed over to 

the defendant. A categorical statement has been elicited from the mouth of PW1 

that since 1996 the defendants are cultivating the purchased land and are in 

continuous possession thereof and that the plaintiffs have raised no objection to 

such possession. What is thus transparent from the above cross examination is 

that the defendant was in possession of the suit land for about 16 years prior to 

the institution of the present suit inasmuch the suit has been filed in the year 

2012 while defendant is in possession since 1996. 

 

9. Coming now to the cross examination of Abdul Jalil (PW2) who is also the 

plaintiff No.2 what attracts my attention immediately is that he has admitted 

that the plaintiffs were knowing of the namjari in favour of the defendant in 

1999 itself. He has also admitted of handing over the possession of the suit land 

to the defendant in 1996. In other words the plaintiffs have instituted the suit 
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for cancelation of the namjari after 13 years of knowledge that namjari has been 

done in favour of the defendant. 

 

10. A suit for recovery of possession when claim is based on title has to be filed 

within 12 years from the date of dispossession. A suit for cancellation of namjari 

has to be instituted within 3 years from the date of knowledge about such 

namjari. In that view of the matter I hold that the learned Munsiff was 

absolutely correct to hold that suit is hopelessly time barred.Issue No. 2 & 4 is 

thus decided against the plaintiffs. 

 

11.  A reading of the plaint goes to show that according to the plaintiffs, their right 

over the scheduled land has been infringed. The plaint therefore discloses cause 

of action for filing the suit. The question as to whether all the legal heirs of Late 

Abdul Mataleb ought to have been impleaded has been correctly decided by the 

learned Munsiff. Suffice it to point out that the defendant (DW1) whilst under 

cross examination admitted of division of property between legal heirs and so is 

decided issues numbered 1 & 3.  

 

12. Let me now decide the right and title over the scheduled property. Based on 

pleadings and the evidence on record what is undisputed is that two 

unregistered sale deeds and two power of attorney was executed by the 

plaintiffs in favour of the defendant and the unregistered sale deeds as well as 

the power of attorney was executed in lieu of lawful consideration. PW1 whilst 

under cross examination was confronted and he admitted the execution of 

Exhibit “Ka” and Exhibit “Ga”.These deeds were executed against lawful 

consideration. Of course Section 17 and Section 49 of the Registration Act  lays 

down that unregistered sale deed would not convey the title of property from 

the seller to the purchaser but when money is taken and possession is handed 

over, the right of the seller becomes clouded and no longer remains absolute. 

Possession is an essential aspect of right over landed property. In the instant 

case, the possession was handed over to the defendant in 1996 against lawful 

consideration. Such possession cannot be restored by a court of law for doing so 

would give premium to a person who has obtained the money but not executed 

a registered sale deed. The right of the plaintiffs over the scheduled property is 

clouded and thus is decided issue no. 5. 
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13. In view of such findings, I hold that defendant/respondent is not liable to be 

ejected from the suit land and the plaintiff/appellant is not entitled to any relief. 

Thus is decided issues numbered 6 & 7.  

 

ORDER 

14. I find no merit in the appeal and the same is dismissed on contest with cost. 

Prepare a decree accordingly within 15 days. Send back the record of the title 

suit to the Court of the learned Munsiff with a copy of this judgment.  

Given under my hand and seal of this Court on this the 11th day of 

November2016  

 

 (R. Lal) 
          Civil Judge, Udalguri 

 
 

 


